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ABSTRACT

The ne bis in idem provision in Article 50 CFR - which gained the status of primary law
when the Lisbon Treaty entered into force - differs in some important details from the
long known Article 54 CISA. For example, only the latter contains an explicit
“enforcement clause” - that only executed sentences prohibit a second proceeding. We
discuss a recent case decided by the District Court Aachen where this difference was
relevant, and consider Article 54 CISA to be a (secondary) operational embodiment of
the (primary) Article 50 CFR. Despite the “angst clause” in Article 51(1) CFR, the judicial
rights specified in the CFR are at least applicable whenever national courts interpret
Union laws. At this point in time, the official Explanations to the CFR guide the
interpretation of the CFR, albeit not precluding future dynamic extensions of the scope
of protection offered by the CFR.

Keywords: Charter of Fundamental Rights; double jeopardy; implementing Union
law; interpretative methodology; ne bis in idem

* Dr. Christoph Burchard, LLM. (NYU) and Dominik Brodowski, LL.M. (UPenn) are senior
researchers at the Chair for European Criminal Law and Criminal Procedure, Professor Dr. Joachim
Vogel, Tiibingen, Germany. This contribution is a revised version of our article originally published
in German in Strafverteidiger Forum (Strafo) 2010, pp. 177-186.
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